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EDITORIAL NOTES. 





A GOOD ARGUMENT in favor of having an independent court of final 

appeal is found in the recent decision of the Court of Errors against the 
validity of the statutes giving a writ of error from certain decisions of 

the Circuit courts. It was held at the past term that the Circuit courts 
are constitutional courts and have an established right to grant or refuse 
a new trial without appeal. Two attempts were made by the legislature 
to take away from the judges of the Circuit courts the absolute right to 
grant or refuse a new trial. In 1885 an act was passed giving an ap- 
peal in such a case directly to the Court of Errors. In Dodd y. Lyon, 
49 N. J. L. (20 Vr.) 229, the Court of Errors held this to be unconsti- 
tutional, because the constitution provided for a writ of error from the 
Supreme court alone; in 1890 an act was framed in view of this decision, 
giving a writ of error out of the Supreme court, and now the Court of 
Errors in Central R. R. of N. J. v. Tunison, 27 Atl. Rep. 929, decides 
that this also is unconstitutional, because the Circuit court is not one of 
the inferior courts that may be altered by the legislature, and its right to 
dispose finally of a rule to show cause has ‘‘been recognized since its 
formation and is beyond the reach of hostile legislation.” 

The decision may be perfectly right, but these two cases bring out 
clearly the fact that under our present system the judges of the 
Supreme and Circuit courts are placed in the position of deciding in 
the court of last resort on their own prerogatives and powers as against 
what they call hostile legislation. Courts must of course decide upon 
the validity of acts of the legislature, even if they do effect their own 
powers, but it is enough for the highest court to have the final decision in 
such matters, and it gives the judiciary a peculiarly strong power against 
the legislature when the ultimate decision upon the powers of the lower 
courts is given to the judges of these courts in a court of final appeal. 
It is desirable that the judges who try cases in the Circuit should also 
sit as a court im banc and decide questions of law, but it is not well that 
the judges who apply the law at the circuits should be subject to review 
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by no court of which they are not members. The final court of 
appeai ought to be independent of the lower courts, so that it might deal 
with perfect freedom with the decisions of the lower courts and with 
questions relating to their jurisdiction and powers, and the lower courts 
ought not to have the power of settling on final appeal the law which 
they administer in the Circuit. It is interesting to note the distinction 
made in this recent case between the Circuit court and the Prerogative 
court with respect to the finality of the decisions and the power of the 
legislature to provide for an appeal. The court distinguishes between 
the present case and Harris v. Vanderveer, 21 N. J. Eq. (6 C. E. Gr.), 
424, in which it was held that the legislature had the power to provide 
for an appeal from the decrees of the Prerogative court, although the 
court existed before the constitution was adopted and was then subject 
to no arpeal. This decision, the court says, was put upon the ground 
that there was nothing in the nature or history of the Prerogative court 
which made its decrees final, and that finality was not inherent in the 
constitution of this court, but the right of the Circuit court to dispose 
finally of a rule to show cause why a new trial should not be granted 
and to order judgment final upon a verdict rendered, has always existed, 
and has been recognized since the formation of the court. The present 
Chief Justice read the opinion in the case relating to the Prerogative 
court, and Chanceilor Zabrisbie maintained the dignity of his own court 
in a vigorous dissenting opinion. 

Tue Question has arisen, who has the power to grant a new trial in 
a Supreme court case referred by consent to one of the specially ap- 
pointed Circuit judges under chapter 78 of the laws of 1893, and it was 
decided in a case reported in the December number (La Valle v. Electric 
Cutlery Co., 16 N. J. L. J. 363), that the application for the rule must 
be made to the justice of the Supreme court who made the reference. 
Mr. Emery insisted that rule 35, directing application to be made to the 
justice before whom the trial took place, did not apply, because the trial 
took place before the Circuit judge, who was not a justice of the Su- 
preme court, and that therefore the motion must be made before the 
court in banc, as was done before the rule was adopted. The Supreme 
court held, however, that the justice of the Supreme court is the justice 
before whom the trial takes place, and that application must be made to 
him, as in other cases. 

The question still remains: When must this application be made? The 
rule says within four days after the verdict, but the result of the trial 
may not be reported to the Supreme court justice until more than four 
davs after the verdict has been rendered by the jury, and it would seem 
that the verdict is not complete until it has been reported, for the statute 
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declares that “the result of said trial being reported by the Circuit 
judge to the said justice shall be taken as conclusive evidence im the 
trial before him.” It is only on the report being made and accepted that 
there is a completed trial before the justice, and it would seem that the 
application for a new trial should be made within four days after that. 
This, we understand is the practice adopted at the Essex circuit. The 
Supreme court justice is not, in fact, the justice before whom the case 
was tried, even though he may be so in law, and unless he acts upon the 
recommendation of the Circuit judge he must hear the application just 
as the Supreme court used to hear it upon a state of the case and a 
formal argument, and parties have neither the benefits nor disadvantages 
of an application to the judge who saw the witnesses and conducted the 
trial. Any recommendations by the Circuit judge are open to the ob- 
jection of being made without the knowledge of the parties and without 
the opportunity of an argument. 


THE WHOLE PLAN is anomalous, and it may be doubted whether the 
Legislature can provide for a trial by jury in a Supreme court before a 
person who is not a justice of that court, and whether even the consent 
of the parties can give jurisdiction. The constitution provides for the 
appointment and qualification of justices of the Supreme court, and it 
is very doubtful whether the Legislature can confer their functions on 
any persons except judges of the court duly appointed. A case tried 
without a jury by consent might be regarded as a reference, but a trial 
by jury before a referee was unknown in our system when the constitu- 
tion was adopted. It is sought to avoid this objection at the Essex Cir- 
cuit requiring the parties to enter a waiver of a jury with their consent, 
and a jury being waived a jury is called aud the case is tried before the 
Ciréuit judge. Such a transparent fiction only serves to cast suspicion 
on the validity of the proceeding, and it may well be doubted whether 
consent can confer jurisdiction on such an anomalous tribunal. 


THERE is a recent decision of the New York Court of Appeals which, if 
generally followed, will have a far more reaching effect against combina- 
tions in restraint of trade than the much-talked of decisions against trusts. 
The court has decided that an association among the retail coal dealers 
in a city, the chief purpose of which is to fix the lowest prices to be 
charged in the neighborhood and which imposes conditions calculated to 
prevent a dealer not a member from buying coal from the wholesale deal- 
ers, is a conspiracy to commit acts injurious to trade, even though the 
fixing of prices be the only overt act and the prices fixed be reasonable. 

The case is People v. Sheldon, N. Y. Ct. of App., Oct. 3, 1893, affirm- 
ing S. C. 21, N. Y. Supp. 859. The decision is especially interesting in 








4 THE NEW JERSEY LAW JOURNAL. 


this state, because it is based upon a statute precisely similar to our own. 
Section 168, of the Penal Code of New York, like section 191 of the 
Crimes act of New Jersey, makes it a criminal conspiracy for two or 
more persons to combine or unite or bind themselves by agreement “to 
commit any act injurious to the public health, to public morals or to 
trade or commerce.” The court held that the agreement, having for its 
purposes and effect the prevention of competition. was in itself an act in- 
jurious to trade or commerce without regard to the question whether the 
result in the particular case was an injury to the public in raising the price 
of the article dealt in. The courts, they said, had accepted and acted up- 
on the maxim of political economy that competition is the life of trade, 
and have held invalid agreements in restraint of competition. The or- 
ganization in this case was designed for the purpose of preventing com- 
petition in the price of coal, and no member was permitted to sell coal at 
a lower price than that fixed by the exchange, and penalties were im- 
posed on those who did so, and the moral and material power of the 
combination afforded a reasonable guaranty that others should not en- 
gage in business in the town except in conformity with the rules of the 
exchange. This agreement, therefore, having the effect of preventing 
competition, was an act injurious to trade, and came within the statute. 
The overt act in this case was the raising the price of coal. ‘If there 
is a conspiracy to regulate the price, and that conspiracy is unlawful, 
then raising the price is an act done to effect its object whether the 
price fixed is reasonable or excessive. The object of the statute (re- 
quiring an overt a:t) is accomplished when it is shown that the parties 
have proceeded to act upon the agreement and have done anything 


toward effecting the object.” 





BOROUGHS IN NEW JERSEY. 


Tue Act or 1878 AND ITs SUPPLEMENTS. 


We have now finished the general survey of those features of borough 
law possessing general interest for the profession. This, and the suc- 
ceeding paper, dealing with the internal constitution and economy of 
boroughs, are of more limited interest, and must therefore be brief and 
incomplete. 

In this paper I will consider briefly: (1) the birth of boroughs; (2) the 
constitution and officers of boroughs, and (3) some of the more general 
powers of boroughs; leaving the more detailed discussion of the powers 
and the death or dissolution of these minor municipalities for a subse- 
quent paper. 

The modus operandi to torm a borough government is laid down in the 
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first three sections of the original act of April 5, 1878, and in the sup- 
plement of March 24, 1885. (Sup. Rev. 44, 52.) 

In brief, any township, or part of a township, not exceeding four 
square miles in area, with a population of less than five thousand, may 
become a borough at the will of the ma ority. By later amendments the 
limitation of area is practically abolished. 

The special election to decide the question of incorporation is pro- 
cured by a petition which, originally, was presented to the chosen free- 
holder of the township, but by the act of 1885 must be presented to the 
Court of Common Pleas. This petition must be signed by the owners of 
at least one-tenth in value of the taxable real estate within the limits of 
the proposed borough, and by the act of 1885 voters at this special elec- 
tion, in addition to the usual qualifications, must have resided in the 
proposed borough sixty days prior to the election. Upon the presenta- 
tion of the requisite petition, the act makes the calling of the election 
mandatory. Ten days’ notice of the election must be given. The result 
must be certified to by the county clerk, *“‘and from the time of filing 
said certificate in the office of the clerk of the county as aforesaid, the 
inhabitants of the said borough shall be a body corporate, in fact and in 
law, under the name of ‘the mayor and council of the borough of Pu 
Thus it will be seen that it is very easy for a community to secure the 
blessings of a borough government. When we come to treat of the 
death of boroughs we shall see that it is not so easy to get rid of the 
burdens. 

The elective officers of boroughs are a mayor and six councilmen, an 
assessor and collector and three commissioners of appeal. Two of the 
councilmen and all of the other officers are elected annually. Besides 
the elective officers, the law empowers the mayor and council to appoint 
a borough clerk, corporation counsel, street commissioner and marshals, 
The supplement of March 26, 1886 (Sup. Rev. 60), also provides for the 
designation of a justice of the peace, who shall have jurisdiction co- 
extensive with that of the mayor in criminal and police matters. 

The duties and powers of the officers are for the most part sufficiently 
indicated by their names. The assesor’s duplicate is revised and ap- 
proved by the mayor and council, and appeals are heard by the com- 
missioners, who have like powers with the same officers in townships. 

It appears to have been an open question, as to how far the borough 
remained a portion of the township from which it was carved. It has 
been the custom in some boroughs for the electors therein to continue to 
vote for township officers. This has, in the opinion of the writer, been 
a grave error; and the supplement of March 7, 1893 (P. L. 1893, p. 101), 
would appear to make it clear that the chosen freeholder is the only can- 
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didate to be voted for by residents of boroughs at township elections. 
Expressio unius est exclusio alterius. 

Section 12 of the original act conferred valuable and ample police 
powers to be exercised by ordinance. As this safeguard against the 
abuse of power is imposed upon many of the powers of boroughs, it is 
worth while to note the requisites of a valid ordinance. These are 
plainly stated in sections 15 and 37 of the Borough act as printed in the 
Supplement to the Revision. 

Sec. 15 provides that all ordinances “ shall be submitted in writing at 
a regular meeting, and acted upon at a subsequent meeting.” 

This is plain enough, but the writer ventures to say that one-half the 
ordinances of the boroughs in the state are void or voidable, because it 
has not been complied with. The legal advisers of boroughs have failed 
to see that an adjourned meeting is not a subsequent meeting, but merely 
a continuation of the meeting sv adjourned; and they have failed to see 
that an ordinance amended on the night of passage is no longer the same 
ordinance as the one previously introduced. 

Sec. 37, (Sup. Rev.) confers upon the mayor the veto-power. Unfor- 
tunately we have as yet no authoritative construction of this important 
section. On its face, it presents the question, whether this power ex- 
tends to all ordinances, or only to those ‘* appropriating or tending in any 
way to pecuniarily obligate the borough.” The writer prefers to ex- 
press no opinion on this point, but would be pleased to see a discussion 
of it. With regard to resolutions there is no ambiguity; only those finan- 
cial in character require the approval of the mayor. A two-thirds vote 
is required to pass a measure over the mayor's veto. 

The power to determine the amount of money to be raised for bor- 
ough purposes is fortunately not conferred upon the mayor and council, 
but reserved to the people, who designate that amount and the amount 
to be raised for use on the roads within the borough on the ballot for 
mayor and councilmen at the annual election. The amount for borough 
purposes cannot exceed $1,500. But this is not as adequate protection 
to the taxpayer as it appears. The amount to be raised for fire protec- 
tion (a large item) and the amount to be used on streets and street open- 
ings may be over and above the restriction. On the other hand all 
money for liquor licenses in the borough is paid over by the county clerk 
to the borough collector. 

The mayor and council are also empowered to borrow in anticipation 
of revenues. 

The power of eminent domain, and ample powers to make all neces- 
sary street improvements and assess the costs and expenses thereof upon 
the property benefited are given by the supplement of 1887 (P. L. 1887, 
p. 126), as amended by the supplement of 1888 (P. L. 1888, p. 226). 


Rost. Rives LAMonre. 
Bound Brook, N. J., December 6, 1893. 


(To be Concluded.) 
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CHAS. ZIMMERMAN »v, THE N. Y. LAKE ERIE & WESTERN R R. CO. 


(New Jersey Supreme Court. ‘Tried at Hackensack, September 19, 1893.) 


Railroads—Duty to Read Tickets—Dam- 
ages for Expulsion of Passenger.—1. It is 
a question for the jury whether a person 
applying for a ticket at a railroad sta- 
tion, is bound, in the exercise of or- 
dinary care, to read the ticket. 

2. If the jury find that a man is not, 
under such circumstances, bound to 
read the ticket offered him, and on an 
application for a certain ticket the agent 
gives him the wrong ticket, the company 
is estopped from denying that it is the 


In tort. 


ticket for which he applied. 

3. But if the wrong ticket is given to 
the passenger by mistake, and the pas- 
senger is ejected because he insists upon 
riding on such ticket, only damages by 
way of compensation can be awarded. 
The plaintiff is not entitled to punitive 
damages. 

4. The irritation caused by a man’s 
being refused passage for which he has 
paid, may be taken into account in 
awarding such compensation. 


Before Mr. Justice Dixon and a jury. 


The plaintiff on the occasion of the Centennial celebration at Paterson, 
applied for an excursion ticket between Rutherford and Paterson. A 
ticket was given. The excursions tickets used were in the ordinary form 


of two coupons. 


Annexed to the coupons was a memorandum slip reading 


“not good for passage Rutherford to Paterson and return.” This slip 


was intended to be torn off and kept by the station agent as a memor- 


andum. 


The plaintiff in his trip to Paterson presented the slip, which was 
punched by the conductor. On the return trip the slip was refused and 
the plaintiff after demand for fare, being refused, was ejected. 


Mr. Peter W. Stagg for plaintiff. 


Mr. Cortlandt Parker, Jr. for defendant. 


Dixon, J. (Charging the jury): 


On the 5th of July. 1892, the plaintiff 





applied to the defendant’s ticket agent at Rutherford for a ticket to carry 
him to Paterson and back, and he received from the agent a ticket which 
she delivered to him as one entitling him to ride to Paterson and back on 
the line of the Erie railroad. For that ticket he paid the regular price. 
The parties differ as to what sort of a ticket he actually received. The de- 
fendant insists that he received such a one as this which I now hold, con- 
sisting of three coupons; the coupon upon the right entitling him to a ride 
or indicating his right to ride from Rutherford to Paterson ; the coupon in 
the centre, indicating his right to ride from Paterson to Rutherford, and the 
coupon on the left being one that ought not to have been delivered to him 
at all, and ought to have been kept by the agent in order that she might 
properly render her accounts to her employer, the defendant company, 
but which she by mistake delivered him. This is the kind of ticket which 
the defendant says he received, but it is largely a matter of inference on 
the defendant’s part. The ticket agent herself doesn’t remember what 
sort of a ticket she gave him. The plaintiff says that he received only a 
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single coupon, something like this small one which I now hold in my 
hand, being the third coupon of the ticket which I before showed you, 
that is, the coupon which the ticket agent should have retained and not 
delivered. The plaintiff says that that is the only ticket which he 
received from her. He doesn’t remember whether it was precisely like 
this, or whether it had upon it the words ‘ Not good for passage.” He 
delivered it to his counsel who has lost it. The counsel does not 
remember whether it had on it the words “‘ Not good for passage.” The 
ticket collector, Mr. Beer, who took it up, says that it was just like this, 
and had on it the words “ Not good for passage.” Mr. Cook, the con- 
ductor,who saw it when the ticket collector took it up, says it was just like 
this, and Mr. McGlosky, the ticket collector who punched it, says it was 
just like this, so that you see the clear weight of evidence on that point 
is that something just like it was what the plaintiff received. Whether 
he received it as one of three, or whether he received this alone, is the 
point about which the parties substantially differ. 

Now the defendant contends that having received this treble ticket con- 
sisting of three coupons, he used part of it for his son’s ride and then 
attempted to use this agent’s stub for his own ride. 

If you believe that, you should find a verdict for the defendant, for 
that would make clear a fraudulent purpose on the part of the plaintiff. 
If, having a single ticket like this, he attempted to have two passengers 
ride upon it, that would be a clear fraud, and his ejection from the train 
would be entirely proper and you should then find a verdict for the 
defendant. But, if you believe that there was no fraud about Mr. 
Zimmerman in the matter. but that he was honest and that this 
is the kind of ticket that he received from the agent, then this 
question first presents itself to the jury to settle, viz :—‘‘ Did he read the 
ticket?” If he had read the ticket he would have seen that it declared 
that it was not good for passage and so would have been informed that 
there was some mistake which it would have been his duty to rectify at 
once, but he says he did not read it. He did not read it when he got it, 
nor did he read it when he used it for his ride from Rutherford to I ater- 
son, and did not read it until after it was refused on the return train. 

Now then, I submit this question to the jury, viz.: in failing to read 
that ticket, did Mr. Zimmerman fail to exercise ordinary care in the 
matter? Would ordinarily reasonable care dictate that he should read 
his ticket? It is said that the ticket is a written contract, and some- 
times that form of expression is used, but the ticket may be regarded, 
perhaps, as a token instead of a written contract. It is a sort of token 
to the individual for use between the agents of the company, and by 
which one agent of the company, the conductor, will be informed that 
another agent, the ticket agent, has received compensation for the ride 








rues eer 








ny 
lu, 
ot 


— 


\e 





O00 2 a aR 


FROM PO» 





ZIMMERMAN V.N Y.,L E & W. R. Rk. CO. 9 


which the passenger is seeking to enjoy, and thus it may be only a 
token and not a contract; but I refer to you the question whether or- 
dinary and reasonable care would dictate to a man that he should read 
his ticket. Upon that you will consider what people of ordinary pru- 
dence generally do when they are exercising reasonable care. It is not 
what a very careful man would do, or peoplé under exceptionable cir- 
cumstances, but what a man in the exercise of ordinary care would 
probably do. Did the plaintiff fail to use that degree of care when he 
omitted to read his ticket? If you think he did then you ought to find a 
a verdict for the aefendant, for if ordinary care would dictate that he 
should read his ticket, then it was the plaintiff’s duty to read his ticket, 
and then he would have known that it was not good for passage and that 
some mistake had been made which. he ought to have rectified. But, if 
you think that ordinary prudence would not dictate that a man should 
read his ticket when he asks clearly for what he wants, and it is handed 
out to him by the agent, then you should find a verdict for the plaintiff, 
and upon this notion, that if a man steps up to a railroad office, and asks 
the company’s agent to sell him a ticket between designated stations, and 
the agent passes him out a ticket for which he pays, then the company 
is bound to carry him upon that ticket, and the company is estopped 
from denying that it is the kind of ticket which will secure him his 
ride; and if he is not bound to read the ticket, then he is not informed 
to the contrary; and when he proceeds to act upon that assurance of the 
company it will not do for the company to say that its agent has made a 
mistake, and that the traveler has not got such a ticket as he was en- 
titled to; and so the company would become estopped from denying that 
the token which the agent passed out was such a token as between the 
agents of the company would entitle the purcaser to the ride which he 
attempted to buy. If you think that the plaintiff was not bound in the 
exercise of ordinary care to read his ticket, and did not know that it had 
on it ** Not good for passage,” then when he got upon the train that 
evening, with this ticket in his pocket, he became entitled. as against 
the company, to ride on that train to Rutherford, and the company’s 
agent, the conductor, though he may be carrying out bis principal’s in- 
structions, was nevertheless violating the right of the passenger when he 
attempted to put him off, and the company must be responsible to the 
passenger for it. 

Now then, if you find a verdict for tine plaintiff, the question is 
as to the amount of damages. In the first place, gentlemen, there ought 
not to be anything like smart money or punitive damages in this case. 
It is perfectly plain that the whole trouble arose out of a mistake, and 
there was no design on the part of the company to deny the plaintiff the 
rides for which he had paid. It wasa pure mistake on the part of the 
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ticket agent who had undoubtedly delivered to him something which she 
ought not to have delivered, and therefore, there is nothing for which 
the company is to be punished. Their regulation is, that every passen- 
ger on the train must either show a proper ticket or pay the fare, and 
that is a perfectly proper regulation, because if nobody makes any mis- 
take it will always secure the proper conduct of the business of the com- 
pany and at the same time secure the rights of the passengers, but of 
course, a mistake on the part of somebody may lead to that rule of doing 
injustice to somebody, yet it cannot call for anything like punishment or 
smart money against the company. The company ought to answer in 
damages only when that rule does wrong to anybody. Then if there is. 
such a case the company ought to make compensation. When you come 
to compensation for the plaintiff there are considerations on both sides. 
For it is quite clear that no unnecessary force was used—no physical 
harm was done the plaintiff. If the conductor and the collecting agent 
put their hands upon his shoulders, it was only for the purpose of making 
it clear to him that they intended to carry out the instructions of their 
principal, and that he must leave the train or pay the fare, so there was 
no unnecessary harm done. That is to be said on behalf of the company. 
It is also said on behalf of the company, that if the plaintiff had paid 
twenty-two cents he could have remained on the train and avoided the 
inconvenience. Those things are to be said on behaif of the company, 
and on behalf the plaintiff this is to be said, that it is always irritating 
to a man to be told that he cannot ride on the train for which he has 
paid, and you have a right to consider that. The natural effect upon a 
man in the way of irritation and what is the fair compensation to him 
for being subjected to that irritation, arising out of the indignity of 
being told that he must not ride on the train, but get off if he does not 
pay his fare. The plaintiff, standing on his right, declined to pay his. 
fare and was compelled to leave the train, and was put to some extra 
trouble and expense in getting home. It was not much; fifty cents would 
have paid for the expense—the riding on the electric car to Passaic, and 
then from Passaic to Rutherford. So you see, when we come to that it 
is not a matter of very serious importance. We ought to look at these 
things in a sensible way, and it is not for us to get angry about it in one 
way or the other. We see how these accidents happen. Railroads, 
like other people, make mistakes, and we have to make allowances in 
this world and try to accommodate ourselves as best we can to circum- 
stances. You will try and do justice according to the rights of the parties, 
whatever those are, only take care in doing justice to Mr. Zimmerman 
you do no injustice to the company for a mere mistake. 
[The jury awarded ten dollars damages. ] 
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IN RE CUSTODY OF CAMELLA GRIELO. 


(Essex Circuit Court, 


Infant—Right of Parent or Guardian 
to the Custody of—Habeas Corpus.—A 
legally appointed guardian who stands 
in place of a deceased father, has the 
legal right to the custody of a child as 


November 28, 1893.) 


has had the care of the child. It is not 
a matter of discretion unless the guar- 
dian is shown to be an unfit person to 
be entrusted with the custody of the 
child. 





——— 





against the claims of a step-mother, who 


On habeas corpus. 

The question in this case related to the custody of an infant child 
about six years of age, whose parents were both dead. 

The mother of the child died when it was only a few days old, and the 
father married the respondent when the child was about nine months of 
age, and the respondent had ever since given the child a mother’s care. 
The father died in the spring of the present year. The petitioner, who 
is a brother of the child’s mother, was appointed guardian of the child 
by the Orphans’ court of the county of Essex, and subsequently sued 
out the writ of habeas corpus, alleging that the child was restrained of 
her liberty by the step-mother. 

The return of the writ denied all restraint and alleged that the child 
preferred to remain with her step-mother; that she was a native of 
Newark, and her father was a naturalized citizen of the United States; 
that the guardian was not a citizen of the United States, and intended 
to send the child to Italy to be brought up there beyond the jurisdiction 
of the court; that the step-mother stood im loco parentis as the only 
mother the child had ever known. 

On the stand the guardian admitted that he was not a citizen of the 
United States, but denied that he intended io send the child to Italy to 
be brought up there. 

Mr. Abner Kalisch for petitioner. 

Mr. James M. Trimble for defendant. 

DepvuE, J.: There is no evidence and no allegation of unfitness against 
either of the parties who claim the custody of this child. Counsel on both 
sides conceded that fact on the argument, and it was confirmed by my 
observation of the parties and their surroundings here in court. So that 
this resolves itself into a pure legal question, and that is, the right of a 
parent or guardian (who, by law, and in virtue of his appointment as 
guardian of the person and property of the minor, stands in the relation 
of the parent,) to the custody of the child. 

That a parent is entitled to the custody of his child, and that he is en- 
titled to have his child delivered under the process of the court, is the set- 
tled law in this state, subject only to this qualification: that the parent is 
not an unfit person to be intrusted with the rearing and custody of the 
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‘child. It was contended by Mr. Trimble that this was a matter of dis- 
cretion in the court. It is not a matter of discretion, except where a 
question arises as to the unfitness of a party to be accorded his legal 
rights, on account of the welfare of the infant. The court would have 
no right to retain from the poorest parent the custody of his child in favor 
of the wealthiest man in the comffunity. The only question in a case 
of that kind, as indicated by the Chancellor in the Albert case (and it 
happened to be a question of guardianship in that case\, is whether the 
person who has the legal right has, either by his situation or moral con- 
duct, made himself unfit to rear the child. To that extent there is dis- 
cretion on the part of the court. Albert v. Perry, 1 McCart, 540. 

The guardian in this case is not only entitled by law to the custody of 
the child, but he has also a legal duty to perform in relation to the child 
that makes it necessary, in order to his own protection, that the child be 
placed in his custody. 

ABBIE M. MAGIE v. EDWARD M. REYNOLDS, ET ALS. 
(Chancery of New Jersey, October 19, 1893.) 


Testimony taken upon notice out of the State before a Master and Exam- 
iner of the Court of Chancery—ZJurisdiction. 


Pursuant to a notice given by counsel for complainant, under the 
statute of New Jersey, service of which was duly acknowledged by 
Messrs Guild & Lum, representing the defendants in New Jersey, before 
Mr. A. B.C. Salmon a Master and Examiner of the Court of Chancery, 
as examiner named in said notice, at the office of Hal Bell, Esq., 
Temple Court, New York city, for the purpose of taking the depo- 
sitions of the witnesses named in said notice, on the 19th day of October, 
1893, there appeared at that time and place, Messrs. Bell & Atwater, 
representing the complainant, and Mr. D. Edgar Anthony, represent- 
ing the defendant, Benj. G. Bloss. 

Mr. Anthony objected to the authority of the commissioner, Mr. Sal- 
mon, upon the ground that the authority of Mr. Salmon to take testi- 
mony in connection with this proceeding nowhere appears upon the 
papers served upon Mr. Guild, the solicitor of the defendant, Benj. G. 
Bloss, in the action or proceeding pending in the Court of Chancery of 
New Jersey, and that no authority has been or can be delegated to Mr. 
Salmon, except under the provisions of the statutes of the state of New 
York, which had not been complied with in the proceeding now before 
Mr. Salmon. 

Complainant’s counsel stated that the notice for the examination of the 
witnesses was duly and regularly made and issued under the laws of the 
state of New Jersey, and a copy of said notice duly served in accordance 
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with such laws upon the solicitor for the defendant, Benj. B. Bloss, in the 
state of New Jersey, and that the admission of the said New Jersey solicitor 
of the defendant, Benj. G. Bloss, appears upon said notice for the exam- 
ination of witnesses. That thereafter an affidavit was annexed to said. 
notice in accordance with the laws of the state of New York and a sub- 
pena duly issued out of the County court for the county of New York,, 
by Justice GinGericn, of the Court of Common Pleas, in and for the city 
and county of New York, and that said original subpeena, among 
other names, bore the name of Newall W: Bloss; that thereafter, and on 
the forenoon of October 19, in the city of New York, the said witness, 
Newall W. Bloss, was duly served with a subpeena to attend the exam- 
ination on the afternoon of this date, in pursuance of a proceeding had 
hereia and pursuant to said original subpeena, and said original subpena 
was exhibited to said Bloss at the time of the service upon him of the 
said subpcena, and his fees as a witness were also thereupon paid ; which 
said notice of hearing and affidavits and original subpeena are herewith 
made a part of this record. 

Mr. Anthony, counsel for defendant, thereupon denied all the state- 
ments of fact contained in the statement of counsel for complainant re- 
garding the regularity of the proceeding in any way or manner had or- 
taken, so far as they relate to proceedings in the state of New York. 

Complainant’s counsel thereupon requested that Newall W. Bloss who 
was present be sworn. 

Mr. Anthony objected to the swearing of the witness on the ground 
that the jurisdiction of Mr. Saimon to take his testimony had not been 
shown; and in making this objection Mr. Anthony said that he did this 
without any desire to reflect upon the application to the court of Com-- 
mon Pleas or the order of Judge GEIGERICH upon which a subpcena was 
issued, or upon Mr. Salmon personally, but simply to raise the question 
of jurisdiction, which he believes under the New York statutes has not, 
by any evidence before Mr. Salmon or presented to himself, been estab- 
lished, and advises Mr. Bloss not to be sworn. 

Mr. Bell (‘Vo Mr. Bloss): In view of the advice of Mr. Anthony, do 
you decline to be sworn and testify ? 

Mr. Anthony: Mr. Bloss has no objection to giving testimony in con- 
nection with this case, but under the advise of counsel, deems it proper 
that the jurisdiction of the tribunal before which his evidence is sought 
to be educed should be first ascertained. 

Mr. Bell: I think we are entitled to have the answer of the witness 
as to whether he refuses to be sworn or not, and I will ask Mr. Newall 
W. Bloss the direct question, whether, in view of the advice just given. 
by Mr. Anthony, he refuses to be sworn and testify. 

Mr. Anthony: I object to that. 
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Mr. Bell: I desire the Master to note the fact that Mr. Bloss makes 
no answer, and that Mr. Anthony replies for him. 

It was agreed that the question raised should be submitted to Judge 
GEIGERICH, at the court of Common Pleas, on Wednesday, the 25th of 
October, ult. 

Judge GEIGERICH, in a verbal decision, sustained the jurisdiction of 
the examiner, and all objections above made were overruled by him. 





— —_ ~ - & 


SILAS MATTHEWS v. THE DELAWARE, LACKAWANNA & WESTERN R. R. CO. AND 
THE NEWARK PASSENGER RAILWAY CO. 


(New Jersey Supreme Court.) 

Joint Tort—Separate Verdict—Negli- way company to observe proper care in 
gence of Steam Railroad Co. and Street crossing the railroad track. 
Railway Co. at Crossing—New Trial— Although such duties are diverse and 
Weight of Hvidence—Excessive Damages.— the neglect to perform each is separate 
One injured by a collision between a lo- and distinct, yet, as the wrong doing of 
comotive of a railroad company and one company unites with that of the 
a car (in which he was a passenger) ofa other in causing injury, the tort is joint, 
street railway company, may maintaina and one or both tort feasors may be 
joint action against both companies, if sued. 
the collision was produced by the neg- If the jury negative the negligence 
lect of the railroad company to give no- charged against one of two joint tort 
tice of the approach of the locomotive feasors, a verdict against the other is 
concurring with the neglect of the rail- not objectionable. 


On case certified. 

Matthews, the plaintiff, brought an action of tort in the Essex Circuit, 
against the defendants, to recover damages for an injury received in a 
collision between a locomotive of the railroad company and a car (in 
which he was a passenger) of the railway company. 

There was a verdict in favor of the street railway company and 
against the railroad company. 

The railroad company obtained a rule to show cause why the verdict 
against it should not be set aside. 

Plaintiff obtained a rule to show cause why the verdict in favor of the 
railway company should not be set aside. 

The rules were consolidated and certified to this court for its advisory 


opinion. 
Argued at June term, 1893, before the Chief Justice and Justices 


Dixon, Magie and Garrison. 
Mr. Flavel McGee for the D. L. & W. R. R. Co. 
Mr. Samuel Kalisch for Newark Passenger Railway Co. 
Mr. R. Wayne Parker for plaintiff. 
The opinion of the court was delivered by 
Maaik, J.: Counsel for the railroad company first urges that the ver- 
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dict, finding it to have been negligent, was not supported by evidence, 
or was contrary to the weight of evidence. 

It is unnecessary to review in detail the case. The discussion of 
counsel was thorough and exhaustive, and much consideration has been 
given to the evidence. The conclusion reached is, that there was evi- 
dence of the neglect of the railroad company to give due notice of the 
approach of its train, sufficient to go to the jury, and although there was 
much opposing evidence, it did not so preponderate as to require or jus- 
tify a new trial on this ground. 

It is next claimed that the verdict awarded excessive damages. The 
amount awarded was large, but considering the proofs of injury, it was 
not so large as to indicate mistake or misconduct on the part of the jury. 
The verdict ought not to be disturbed on that ground. 

It is lastly contended in behalf of the railroad company that the ver- 
dict against it should be set aside, because there was no proof of joint 
negligence on the part of the two defendants. 

The claim is, as I understand from the argument, that these defend- 
ants cannot be jointly sued for an injury occasioned by such a collision, 
unless the neglect which caused the collision was of a joint duty owed by 
both defendants and that, on failure of proof of a joint neglect, neither 
defendant can be held. 

If this contention is sound, it is obvious that the declaration was demur- 
rable, for it charged that the railroad company owed to plaintiff a duty 
to give notice of the passage of its trains across the tracks of the railway 
company, and that the railway company owed to him a duty to take pre- 
cautions in carrying him across the tracks of the railroad company, and 
it averred that each company had neglected to perform the several duties 
thus charged, and that thereby the collision which injured plaintiff 
occurred. 

But the contention is wholly inadmissible and the declaration would 
plainly have been good on demurrer. The error arises out of a mis- 
conception as to the nature of a joint tort. 

If two or more persons owe to another the same duty, and by their 
common neglect of that duty, he is injured, doubtless the tort is joint, 
and upon well settled principles each, any, or all of the tort feasors may 
be held. But when each of two or more persons owe to another a sepa- 
rate duty, which each wrongfully neglects to perform, then, although the 
duties were diverse and disconnected, and the negligence of each was 
without concert, if such several neglects concurred and united together 
in causing injury, the tort is equally joint and the tort feasors are sub- 
ject to a like liability. 

The doctrine was announced in the court by the Chief Justice in 
Newman v. Fowler, 37 N. J. L. (8 Vr.) 89. 
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The like doctrine was applied by the Court of Appeals in New York 
to a case identical with that under consideration. Colegrove v. N. Y. & 
N. H. R. R., 20 N. Y. 492. That case has been mentioned with ap- 
proval in Barrett v. Third Ave. R. Co., 45 N. Y. 628; State v. Merse- 
reau, 64 N. Y. 138; Arctic Fire Ins. Co. v Austin, 69 N. Y. 470. See 
also Cooper vy. Eastern Trans. Co., 75 N. Y. 116. The same view is 
taken in other courts. W. St. L. & P. R. Co. v. Shacklet, 105, Ill. 
364; Union R. R. Co. v. Shacklet, 119, Ill. 232; Carterville v. Cook, 
129, Ill. 152; Cuddy v. Horn, 46 Mich. 596. I have not discovered 
any dissent from this doctrine except in Pennsylvania, the courts of 
which state, while admitting the general rule, make an exception of 
vases where the injured party was the passenger of a carrier whose neg- 
ligence concurred with the negligence of another in producing the in- 
jury. The reason of this exception, however, is that those courts ad- 
here to the doctrine of Thorogood vy. Bryan, 8 C. B. 114, which has 
always been repudiated in New Jersey, and is now expressly overruled 
in England. The Bernina L. R., 12 P. D. W. 58; s. c. L. R. 18 App. 
Cases 1. The Pennsylvania cases are Lockhart v. Lichenthater. 46 Pa. 
St. 151; Carlisle v. Brishane, 113 Pa. St. 544; Dean v. Pa. R.R., 129 
Pa. St. 520; Klander v. McGrath, 35 Pa. St. 128; N. Pak. v. Mahoney, 
57 Pa. St. 187. 

The declaration therefore set out a good cause of action against two 
joint tort feasors, and there can be no doubt that in such an action, one 
defendant may be held liable alone, if the proof justify it. 

The verdict against the railroad company should not be disturbed. 

The verdict in favor of the street railway company is also questioned 
by the plaintiff. There was strong evidence of its negligence tending to 
produce plaintiff’s injury, but it was encountered by contradictory evi: 
dence. The question was fairly submitted to the jury, and no sufficient 
reason to disturb their verdict appears. 

Let the Circuit court be advised to discharge both rules. 


E. S. HIGGINS CARPET CO. v. LILLIAN J. HAMILTON. 


(New Jersey Supreme Court, Essex Circuit, December 9, 1893.) 








Attachment for Fraud.—Immunity of 
Female Defendant— Proof of Fraud— 
Terms of Contract—Rescission.—A writ of 
attachment in case of fraud under the 
act of March 10, 1893, cannot be issued 
against a woman. 

The facts set forth in an affidavit for 
an attachment under this act must be 
proved by competent evidence. such as 
would be sufficient to go before a jury 


to prove the fraud. 

Although a contract of sale may be re- 
scinded by the seller in case of insol- 
vency, yet if he sues upon the contract 
he cannot disaffirm the terms relating to 
credit, and if an action be brought on 
the contract before the term of credit 
has expired, an affidavit for attachment 
for fraud will be set aside. 
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On motion to set aside an attachment issued against a woman under 
the act of March 10, 1893. 

Mr. Leonard Kalish for the motion. 

Mr. James E. Howell, contra. 

DepvE, J.: I have here the papers in the case of The E.S. Higgins Carpet 
Co. vy. Lillian J. Hamilton, which was an attachment ordered by a Supreme 
court commissioner under the act of March 10, 1893, found in the Acts 
of that year on page 181. The attachment is in an action on a contract, 
and is against a female. The motion is made to set aside the writ on 
several grounds; first, on the ground that under the limitations contained 
in this section no writ of attachment can be entered against a female—a 
very different question from that presented to me on a former occasion, 
where a husband and wife committed joint tort, where a common law 
rule was applied, that a capias should issue against both and should be taken 
and give bail for the appearance of both.* The case now before the 
court is purely an action on contract, and in this case the relation of bus- 
band and wife and the liability of the husband are not at all involved. 
It presents the naked question whether a writ of attachment, under this 
law, can issue against a female. 

By the 54th section of the Practice act, found in the Revision on page 
856, it is provided that ‘It shall not be lawful to arrest or imprison the 
person of any female by virtue of any mesne process or process of exe- 
cution in any civil action.” The language of this act and the limita- 
tions is that in all cases, ‘‘where bail shall be required in any civil 
action, an affidavit shall be made and filed of the cause of suzh action, 
which affidavit may be made before any officer authorized by the laws of 
this state to administer an oath or affirmation; or, if the plaintiff be 
out of the state, before any judge of any court of judicature or notary 
public of the state, kingdom or nation in which he resides or happens to 
be; and the sum specified in such affidavit shall be endorsed on the writ 
or process; provided, that nothing in this section shall prevent any court, 
or any judge thereof, from ordering, as heret »fore, the defendant in any 
action to be held to special bail, in such sum as the said court or judge, 
under all the circumstances of the case, shall think proper to direct, 
which sum shall be endorsed on the process.” The limitation contained 
in this section is to cases in which a capias ad respondendum may issue 
against a defendant or defendants. 

Now, unless I am prepared to overrule the cases decided in this state, 
commencing with Blight v. Meeker, 2 Halsted, p. 97, and followed 
by Pullinger v. Van Emburgh, 1 Harr. 457, and Walker et al. v. An- 
derson, in 3 Harrison 217, and the course of practice that was adopted 





* Dannano vy. Corello, 16 N. J. L. J. 376, 
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in construing the original attachment act, it is very plain to my mind 
that this order will not lie against a female. 

My impressions were that I vould, in view of the language of the 
sixth section of this act. give this first section of the act a broader con- 
struction than that which was given to the original attachment; but it is 
manifest that no general clause or construction of this act can modify or 
change the language adopted by the legislature. The legislature makes 
the law, and liberality of construction can never be permitted for the 
purpose of modifying or enlarging the scope of a legislative act. 

The limitation in this case applies to a female, and I am not at liberty 
to eradicate it from the section of the act. I think for that reason this 
writ must be set aside. 

The second ground was that there was no evidence of fraud. The 
commissioner adjudged that fraud was proved to his satisfaction. It ap- 
appeared that the parties had been dealing together for a long time. 
The plaintiff made a statement on May 9th, 1893, declaring, among 
other things, that she was not indebted for borrowed money. A judg- 
ment was entered by confession against her on November 20, 1893, in 
the affidavit of which it appears that she was indebted for borrowing 
money on May 17, 1893. That of itself is insufficient to prove that she 
was indebted on May 9th. The plaintiffs rely also on a letter written on 
September 17th, saying. ‘As. you know my situation,” ete. If there 
were anything to connect this letter with the representation of May 9th, 
this would be sufficient, but in the absence of this the court would with- 
draw the case from a jury, on the ground that there was no competent 
evidence on which to found a verdict, and this is the rule applied to 
these affidavits. Kip v. Chamberlin, Spen. 656. 

The third ground is stronger. It is that the suit was prematurely 
brought. These goods were sold after September, 1893, upon terms of 
credit of four months from October 10, 1893. ‘The debt, according 
to the terms of sale, was not due when this suit was brought. If 
an action had been brought the court, on the trial, would have non-suited 
the plaintiff on the ground that the contract had not matured. 

The plaintiffs coatend that this rule does not apply when the party is 
insolvent, and that the seller may rescind the contract. There is a rule 
that the seller may rescind in case of insolvency, but it does not apply to 
this case. The seller may rescind, but if he does he must rescind in 
toto. He may repudiate the sale and bring trover, but if he sues on 
the debt he affirms the sale. Beni. on Sales, Kerr’s Notes; Stouten- 
burgh v. Konkle, 15 N. J. Eq. (2 MeCar.) 33-41. When an action is 
brought for the contract price the party cannot rid himself of a term of 
the contract giving extended credit. If he affirms the contract he af- 
firms it in toto. 

For either one of these reasons the writ should be set aside. 
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H. B. CLAFLIN & CO. v, CYRUS DETELBACH & CO. 


(Supreme Court, Essex Circuit, December 14, 1893.) 


Attachment for Fraud.—Proof of Fraud 
by one of two Joint Debtors.—A writ of at- 
tachment, under the act of March 10, 
1893, issued against two joint debtors 
under a fraudulent contract will be set 
aside if it appears that there is proof of 


debtors. The act of March 10, 1893, 
does not contain nor refer to the provis- 
ion of the 59th section of the Practice 
Act for a special order against one of 
two defendants allowing the writ to 
stand as a summons against the other. 





fraud on the part of only one of the 

Depur, J.: I have the papers here in the case of H. B. Claflin & Co. 
v. Cyrus Detelbach & Co., which was an attachment ordered by a Su- 
preme court commissioner, under the act of March 10, 1893, found in 
the pamphlet laws of 1893, on page 181, which authorizes an order by 
a commissioner of a writ of attachment in all cases in which a capias ad 
respondendum might issue against a defendant or defendants on an action 
of contract. 

By the 59th section of the Practice Act provision is made for ordering 
a writ ad respondendum against one of two defendants, allowing the writ 
to stand as an ordinary summons as against the other defendant. That 
provision is not incorporated or referred to in this act. 

The award is against both of the defendants, members of the firm of 
Cyrus Detelbach & Company, consisting of Cyrus and Emanuel Detel- 
bach. The adjudication of the commissioner is that it is established to 
his satisfaction that the said Cyrus and Emanuel Detelbach are about to 
dispose of their property with the intention of defrauding creditors. 

The order being joint, against both parties, necessarily so, it cannot 
be sustained against either unless it is good against both. 

The facts in this case are, briefly, these: The firm of Cyrus Detel- 
bach & Co. are debtors of the firm of Claflin & Co., of New York. Cyrus 
Detelbach sold out his interest on the 29th of November, to his son, 
Emanuel, who was his partner in business in this city. After that 
time Emanuel Detelbach confessed judgments to two of his individual 
creditors, executions were issued upon these confessed judgments, and 
levies were made on this property, which was advertised for sale. And 
this writ of attachment was sued out mainly for the purpose of giving 
the plaintiffs in this attachment case a standing in court, to call in 
question the honesty of the confession of these two judgments. The 
property was about being sold, but the writ was placed in the hands of 
the Sheriff, either pending or before the sale, and a bill has been filed in 
the Court of Chancery on which an injunction has been issued. The 
writ, as I have already said, was issued against both parties; it was ex- 
ecuted only by the sheriff, by levying on the stock of goods in the store, 
which had been transferred by Cyrus Detelbach to his son, Emanuel 
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Detelbach, and on which the sheriff had a previous levy under the ex- 
ecutions issued on the judgments confessed by Emanuel Detelbach 
to his own individual creditors; it was executed, in fact, on no other 
property. And the object of these proceedings seems to have been for 
the purpose of giving the plaintiff in this proceeding a standing in court 
for the purpose of calling into question the honesty of the judgments 
confessed. 

I was under the impression that possibly I might sustain the writ on 
that ground, but I am satisfied that | cannot. The writ is general; it is 
against both; it happens to be executed only on the property of one of 
the partners—the one against whom the allegations of fraud contained in 
these affidavits were directed. 

There is no power given to the court to suspend the operation or 
scope of a writ of attachment given under this act, and consequently, if 
it is not good per se and giving to it the extent to which the writ would 
extend, it is not good at all. 

Now, there is not the slightest evidence to convict Cyrus Detelbach of 
fraud. There is no evidence against him that is competent, except the 
mere fact that he made a declaration, after this transfer to his son, that 
there was no intent to confess judgment, or something of that kind; and 
the rule is that in all these proceedings there must be evidence, and it 
must be evidence that would be competent for the purpose of establishing 
fraud under the issue, if that were an issue triable before a court 
and jury; not only must it be evidence that is competent, but it must be 
evidence that tends to establish fraud, and evidence that would justify 
the court in leaving the question to a jury, if triable before a jury. If 
this case were before the court and a jury on the issue as to whether 
Cyrus Detelbach was guilty of fraud, the court, on evidence such as is 
contained in these affidavits, would overrule the evidence and direct a 
verdict in his favor. An order will be made setting aside these attach- 
ments. And I may say to commissioners that the execution of this law 
should be attended with the greatest amount of care. It happens, in the 
two cases that have been before me, that no special harm was done, but 
under that act the order of a commissioner may be the means of the de- 
struction of any business man in the community, on ex parte affidavits, 
who happens to be indebted, and the greatest amount of care should be 
exercised in making these orders. 

An act similar to this was passed a great many years ago; I think in 
1856, which survived, I think, one year; when the next legislature met 
the act was repealed; and it was repealed because it was the instrument 
of doing exactly what I have mentioned, that is, destroying men engaged 
in business who happen to owe debts. 

It is not a bankrupt law, nor is it appendant to any proceedings that 
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may be taken under the bankrupt law, where bankrupt proceedings may 


be properly taken. 


It is one of those writs which, when issued, if prop- 


erly issued, and if not set aside, has the cast-iron result of common law 
processes properly issued out of a court of common law. 


——- ~ 


~____—_— 


JOHN F. McNAMARA v. THE NEW YORK, LAKE ERIE AND WESTERN R. R. CO. 


(New Jersey Supreme Court.) 


Practice.—Judgment nunc pro tune after 
rule to show cause—Judgment nisi—Execu- 
tion.—1. Whenever delay in entering a 
judgment is caused by the action of the 
court, judgment nune pro tune will be al- 
lowed as of the time when the party 
would otherwise have been entitled to 
it, if justice requires it. 

2. By Supreme Court Rule 40, when- 
ever a rule to show cause for a new trial 
shall be discharged, the party entitled 
to judgment shall be allowed to enter 
judgment final nunc pro tune as of the 
the time when judgment nisi was taken; 
the execution shall be endorsed to the 
effect that interest shall be recovered as 
of the date of the judgment nisi; but 
the date of the actual entry of the rule 
for final judgment should be expressed 
therein. 

3. Judgment entered nune pro tune as 
of a prior day will not be a lien on lands 


On motion for judgment. 


as of that time. Judgments become a 
lien upon lands only from the time of 
the actualentry of the judgment, and 
the date of such actual entry shouid be 
stated in the minutes. 

4, If execution be issued on a judg- 
ment nunc pro tune the command of the 
writ will be to levy on the lands, tene- 
ments and hereditaments whereof the 
defendant was seized at the time of the 
actual entry of the judgment. 

5. A judgment creates no lien on 
goods and chattels. Goods and chattels 
can be reached only by an execution, 
and the execution will not bind goods 
and chattels, but from the time the writ 
is delivered to the officer to be executed. 

6. The proper practice under Rule 40 
is toenter judgment nisi on the coming in 
of the postea, although the trial judge 
has previously granted a rule to show 
cause. 


Argued before Justices Depue, Van Syckel and Reed. 

Messrs. Collins & Corbin for the rule. 

Messrs. Cortlandt & R. Wayne Parker. coutra. 

The opinion of the court was delivered by 

Depvg, J.: This was an action of tort, to recover damages for per- 


sonal injuries caused by negligence in operating the defendant’s rail- 
road. The case was tried at the Hudson Circuit and resulted in a ver- 
dict for the plaintiff. The verdict was rendered January 6, 1893, and 
on the 16th of January the judge who tried the case granted a rule to 
show cause why the verdict should not be set aside. In the regular 
course of proceeding the postea would have been filed and judgment 
entered therein at the term of February, 1893. Entry of final judgment 
was suspended by the rule to show cause. The argument on the rule to 
show cause was brought on at the June term, 1893, and by the decision 
of the court at November term, 1893, the rule was discharged. After 
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Detelbach, and on which the sheriff had a previous levy under the ex- 
ecutions issued on the judgments confessed by Emanuel Detelbach 
to his own individual creditors; it was executed, in fact, on no other 
property. And the object of these proceedings seems to have been for 
the purpose of giving the plaintiff in this proceeding a standing in court 
for the purpose of calling into question the honesty of the judgments 
confessed. 

I was under the impression that possibly I might sustain the writ on 
that ground, but I am satisfied that | cannot. The writ is general; it is 
against both; it happens to be executed only on the property of one of 
the partners—the one against whom the allegations of fraud contained in 
these affidavits were directed. 

There is no power given to the court to suspend the operation or 
scope of a writ of attachment given under this act, and consequently, if 
it is not good per se and giving to it the extent to which the writ would 
extend, it is not good at all. 

Now, tiere is not the slightest evidence to convict Cyrus Detelbach of 
fraud. There is no evidence against him that is competent, except the 
mere fact that he made a declaration, after this transfer to his son, that 
there was no intent to confess judgment, or something of that kind; and 
the rule is that in all these proceedings there must be evidence, and it 
must be evidence that would be competent for the purpose of establishing 
fraud under the issue, if that were an issue triable before a court 
and jury; not only must it be evidence that is competent, but it must be 
evidence that tends to establish fraud, and evidence that would justify 
the court in leaving the question to a jury, if triable before a jury. If 
this case were before the court and a jury on the issue as to whether 
Cyrus Detelbach was guilty of fraud, the court, on evidence such as is 
contained in these affidavits, would overrule the evidence and direct a 
verdict in his favor. An order will be made setting aside these attach- 
ments. And I may say to commissioners that the execution of this law 
should be attended with the greatest amount of care. It happens, in the 
two cases that have been before me, that no special harm was done, but 
under that act the order of a commissioner may be the means of the de- 
struction of any business man in the community, on ex parte affidavits, 
who happens to be indebted, and the greatest amount of care should be 
exercised in making these orders. 

An act similar to this was passed a great many years ago; I think in 
1856, which survived, I think, one year; when the next legislature met 
the act was repealed; and it was repealed because it was the instrument 
of doing exactly what I have mentioned, that is, destroying men engaged 
in business who happen to owe debts. 

It is not a bankrupt law, nor is it appendant to any proceedings that 
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may be taken under the bankrupt law, where bankrupt proceedings may 


be properly taken. 


It is one of those writs which, when issued, if prop- 


erly issued, and if not set aside, has the cast-iron result of common law 
processes properly issued out of a court of common law. 


——_—_—__~9- o- => 





JOHN F. McNAMARA v. THE NEW YORK, LAKE ERIE AND WESTERN R. R. CO. 


(New Jersey Supreme Court.) 


Practice.—Judgment nunc pro tune after 
rule to show cause—Judgment nisi—Execu- 
tion.—1. Whenever delay in entering a 
judgment is caused by the action of the 
court, judgment nune pro tune will be al- 
lowed as of the time when the party 
would otherwise have been entitled to 
it, if justice requires it. 

2. By Supreme Court Rule 40, when- 
ever a rule to show cause for a new trial 
shall be discharged, the party entitled 
to judgment shall be allowed to enter 
judgment final nunc pro tunc as of the 
the time when judgment xsi was taken; 
the execution shall be endorsed to the 
effect that interest shall be recovered as 
of the date of the judgment nisi; but 
the date of the actual entry of the rule 
for final judgment should be expressed 
therein. 

3. Judgment entered nune pro tunc as 
of a prior day will not be a lien on lands 


On motion for judgment. 


as of that time. Judgments become a 
lien upon lands only from the time of 
the actualentry of the judgment, and 
the date of such actual entry should be 
stated in the minutes. 

4, If execution be issued on a judg- 
ment nunc pro tune the command of the 
writ will be to levy on the lands, tene- 
ments and hereditaments whereof the 
defendant was seized at the time of the 
actual entry of the judgment. 

5. A judgment creates no lien on 
goods and chattels. Goods and chattels 
can be reached only by an execution, 
and the execution will not bind goods 
and chattels, but from the time the writ 
is delivered to the officer to be executed, 

6. The proper practice under Rule 40 
is toenter judgment nisi on the coming in 
of the postea, although the trial judge 
has previously granted a rule to show 
cause. 


Argued before Justices Depue, Van Syckel and Reed. 

Messrs. Collins & Corbin for the rule. 

Messrs. Cortlandt &: R. Wayne Parker. contra. 

The opinion of the court was delivered by 

Depvg, J.: This was an action of tort, to recover damages for per- 
sonal injuries caused by negligence in operating the defendant’s rail- 


road. 


The case was tried at the Hudson Circuit and resulted in a ver- 


dict for the plaintiff. The verdict was rendered January 6, 1893, and 
on the 16th of January the judge who tried the vase granted a rule to 


show cause why the verdict should not be set aside. 


In the regular 


course of proceeding the postea would have been filed and judgment 
entered therein at the term of February, 1893. Entry of final judgment 


was suspended by the rule to show cause. 


The argument on the rule to 


show cause was brought on at the June term, 1893, and by the decision 
of the court at November term, 1893, the rule was discharged. After 
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the argument of the rule to show cause and before the same was de- 
cided, the defendant was declared to be an insolvent corporation by a de- 
cree of the United States Circuit court, and a receiver appointed. 

Application is now made for leave to enter judgment mune pro tunc as 
of the term of February, 1893. 

By the common law practice judgment nunc pro tunc could not be 
entered without special leave of the court, and it is undoubtedly true 
that usually the occasion for entering such a judgment was where the 
death of one of the parties bas occurred pending the proceedings. Erie 
R. R. Co. v. Ackerson, 4 Vroom 33. But it by no means follows that, 
even under the common practice, the granting of leave to enter such a 
judgment should be confined to cases where the death of one of the 
parties has intervened. The principle on which this practice rested and 
which controlled the court in granting leave, is, as was stated by 
the court in Craven vy. Hanley, Barnes 255, that the party must not 
suffer by the court’s taking time to consider. In Den v. Tourlin, 3 Harr. 
p- 15, Mr. Justice Dayton stated the principles in these words: ‘It is a 
rule of practice as well as of common justice, that the action of the court 
shall not be permitted to work an injury to the party.” In Hess v. Cole, 
3 Zab. 116-125, this court held that when a delay in giving judgment, 
caused by the court, affects the rights of the parties, the court, 
when necessary to effect justice, will order the judgment to be 
entered nunc pro tunc as of the term when the matter was submit- 
ted to them. From the earliest times it has been the practice to 
allow judgments to be entered nunc pro tunc whenever the interest of 
justice so requires, and the delay in entering judgment has been due to 
the action of the court, saving the rights of third parties which have in- 
tervened. Freeman on Judg’ts., Ch. III, §§ 56-58. 

The rights of third parties are adequately protected in this state by 
statute. By the second section of the act concerning judgments, a judg- 
ment is not a lien upon lands but froin the time of actual entry of such 
judgment on the minutes or records of the court. Rev. 520. And the 
date of actual entry of jadgment must be stated in the minutes. Pater- 
son v. Loughbridge, 17 Vroom 139. Our practice in this respect con- 
forms to the practice of the English courts, under the statute of 4 and 5 
W. and M., Ch. 20, § 13; and when leave is given to enter judgment 
nunc pro tunc it is ordered that it be docketed as of the time when the 
judgment is actually entered. 2 Tidd. 948. Nor does the judgment, 
when entered, whatever relation it may have, affect the goods and chat- 
tels of this defendant. Goods and chattels can be reached only by exe- 
cution, and by statute execution does not bind goods and chattels but 
from the time the writ is delivered to the officer to be executed. Rev. 


392, § 18. 
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The plaintiff would have had his judgment in the regular course of 
practice before the receiver was appointed, if there had been no delay 
incident to the granting and the hearing of the rule to show cause. The 
verdict he recovered has been sustained. Judgment entered at this 
time as of a prior day, cannot, under the statutes referred to, have rela- 
tion as a lien upon the defendant’s property prior to the date of actual 
entry, and if execution be issued thereon the command of the writ will 
be to levy upon the lands, tenements and hereditaments whereof the de- 
fendant was seized at the time of the actual entry of the judgment. The 
defendant’s property is in the hands of the receiver and under the con- 
trol of the Federal court. We think that if the plaintiff will derive any 
benefit in the administration of the affairs of the company by having his 
judgment nunc pro tunc, he is entitled to that advantage. Collection of 
interest from the date of judgment nisi by an endorsement on the exe- 
cution would in this case be impracticable. An execution, if issued, 
would be of no avail against the defendant’s property. 

Thus far this application has been considered as if it depended ex- 
clusively on the common law practice. But after the decision in Erie 
Railway Co. v. Ackerson, this court adopted Rule 40, which provides 
that ‘‘ Whenever a rule to show cause why the verdict of a jury should 
not be set aside and a new trial granted shall be allowed, if the 
rule to show cause shall afterwards be discharged, the party entitled to 
judgment shall be allowed to enter judgment final mune pro tune as of 
the time when judgment si was taken, and the execution thereon shall 
be endorsed to the effect that interest thereon shall be recovered as from 
the date of the judgment nisi, but the date of the actual entry of the rule 
for final judgment shall be expressed therein.” Corbin’s Rules, p. 51. 

Under this rule the allowance of judgment nunc pro tunc is .no longer 
in the discretion of the court. The party is entitled to it as a matter of 
right. Let judgment be entered in conformity with the rule. 

It may be added that the proper practice under this rale is to enter 
judgment nisi on the coming in of the postea, although the trial judge has 
previously granted a rule to show cause. Granting a rule to show cause 
suspends only the final judgment. 


Notgr.—On this last point the conclusion is different from that of Mr. Justice Dixon on 
the ex parte application made in Bush v. Central R. R. Co. of N. J..15 N. J. L. 114. See 


report and note. 


IN RE COMMISSIONERS OF TRENTON. 
Tax Adjustment Act—Time for Collection of Taxes Limited to Twenty 
Years. 
(Mercer Circuit Court, December 19, 1893.) 
Reported by Francis B. Lee, Esq., of the Mercer County Bar. 
Application to confirm report of commissioners. 
An application was made to confir.n the report of the commissioners 
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of adjustment concerning the arrearages of taxes, assessments and liens 
for municipal improvements in the First ward of the city of Trenton. 
The commissioners had adjusted all back taxes, assessments and liens, 
some of the latter of which ran back as far as the year 1852. 

On the hearing it was urged on behalf of certain persons owning lots 
that the presumption of payment, after a lapse of twenty years, at- 
tached in the case of taxes and assessments the same as upon mortgages 
and judgments. This contention was disputed by city counsel Edwin 
Robert Walker, on behalf of the city of Trenton. 

In delivering the opinion of the court, ABBETT, J., said: I stated 
that I would announce my decision in reference to the Martin Act mat- 
ters. There are several cases of taxes and assessments imposed over 
twenty years, previous to the appointment of the commissioners. I sug- 
gested to counsel on the argument whether the question of presumption 
of payment of these taxes and assessments did not arise from the fact 
that over twenty years had expired. I find this doctrine laid down in 
Lawson on Presumptive Evidence, p. 320. It appears that from 1807 
to 1813, H. was an inhabitant of the town of S., and was assessed for 
taxes. In a suit brought in 1840, the presumption that taxes are 
paid. 

An assessment was made in 1837 on the property of A. The pre- 
sumption is, in 1862, that it has been paid. In the first case, Hopkinton 
v. Springfield, 12 N. H. 328, the court says: The presumption arises in 
relation to bonds. mortgages, judgments, etc., after a lapse of twenty 
years, if there is no evidence to repel it and show that the debt is still 
unsatisfied. (Citing authorities.) 

Taxes cannot have any higher character than debts due by specialty 
and of record. As to these a presumption of payment arises after a 
layse of twenty years, if there is no evidence to repel it, and to show 
that the debt is still unsatisfied The assessment is in the nature of a 
‘udgment, and the warrant for the collection operates like an execution. 
There is no reason that we discover why the same principle should not 
be applied in both cases. 

In the case of Fisher et al. v. Mayor, &c., New York, 6 Hun. 64, 
Sup. Ct N. Y. Ist Dep’t., the opinion delivered by the presiding judge, 
p. 66, the court says: ** The assessment of 1837 was not barred by lapse 
of time. It was a lien upon the premises, which might have been en- 
forced, as in the nature of a mortgage, as was held by this court in the 
opinion already referred to, and was subject only to a presumption of 
payments. Such presumption was applied bylaw prior to the act of 1888 
and, as was stated by Bronson, J., in Henderson v. Davis (3 Denio. 3-4) 
was a prima facie presumption which may be repelled. If the plaintiffs 
were not bound to reply to the answer setting up the lien of the assess- 
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ment and the right of the city to reserve such lien by retaining the 
money in question, yet they assume to reply; and, in doing so, they 
only allege payment in a form which, upon their own showing, appears 
to have been no payment. Upon the question of fact, whether the pre- 
sumption of payment, assuming to have been available to the plaintiffs 
under the pleadings in this action, was rebutted, there was certainly 
some evidence for the consideration of the court. First, the proceed- 
ings which were taken to collect, by sale of the assessed premises, under 
the statute in 1838; second, the refunding to Leonard Fisher, on the 
14th of May, 1852, of the moneys paid on such sale, on the discovery 
that the sale was invalid by reason of certain irregularities in making 
the same, the operation of which was to restore the assessment as an un- 
paid one in May, 1852. Citing the case of Mayor v. Colgate, 12 N. Y., 
140; and, third, the delay in prosecuting this action for seven years 
after it must have been well known to the plaintiffs that the moneys now 
demanded were retained by the defendants expressly on the ground of 
their lien on the premises for the assessment in 1837. It is not neces- 
sary to consider the question whether the defendants’ plea of the statute 
of limitations is or is not well taken in this case. For the reasons above 
assigned, and for those assigned when the case was formerly before us, 
we think the judgment should be affirmed.” 

Also in two other cases of the same charcter, one in 20 N. H. 505, 
‘“‘After the lapse of twenty years the presumption is that a tax has been 
paid, if no evidence to the contrary is produced.” 

And there is a case in our reports, 22 N. J. Eq., (80. E. G.) 364, “It 
has been held by the Supreme court that a judgment should be pre- 
sumed to be paid after twenty years, although an execution had been 
issued upon it and a levy made on lands and proceeding on the execu- 
tion been restrained by an in‘unction out of this court. Buchanan v. 
Rowland, 2 South. 271.” In Gulick v. Loder, 13 N. J. L., 1 Green 68, 
the Supreme court again, in an opinion delivered by Chief Justice 
Ewing, approve of and affirm this doctrine and apply it in a suit upon a 
judgment obtained in Pennsylvania, to which the statute of limitations 
of this state does not apply. 

In this case, from the facts stated in the bill of reviver, the presump- 
tion of payment arises, and therefore the question is properly raised by 
demurrer. It is the settled doctrine of equity that the statute of limi- 
tations can be taken advantage of by demurrer, when upon the facts, as 
stated in the bill, the claim is barred by that statute. 

Under the authority of these cases I hold that all these matters in 
which the commissioners have sustained taxes or assessments that have 
existed for over twenty years prior to their appointment be referred 
back to them with this view of the law for their guidance: That as to 
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BARON DOWSE.,. 





(From an article by Dennis W. Douthwente in the Green Bag.] 


Richard Dowse was an Ulsterman by birth, and by birth alone. The 
Ulsterman, like hisScotch progenitor, “jokes wi’ deeficulty.” Dowse would 
probably have found it hard to be serious; but it is not on record that he 
ever tried. Life seemed one huge extravagance to him, law a farce, in 
which he played a leading part, the House of Commons and the bench a 
threatre for the exercise of his wit. Yet Dowse’s life was one long suc- 
cess. As a Nisi Prius leader he was unsurpassed; no man was more 
readily listened to in parliament, and the Court of Exchequer, twenty 
years ago, owed much of its high reputation to his presence. 

Dowse was born in 1821, when men had just begun to hear of Sheil 
and O’Connell, and gained a scholarship in Trinity College in 1848. He 
graduated B. A. in 1850, and was called to the bar in 1852. For a few 
years he devoted himself to the building of a great reputation at Nisi 
Prius, and he was soon known as a man to be feared, a man with a 
pitiless knack of detecting his opponent’s weakness, and a gift for hold- 
ing up an adverse witness to ridicule. He was never an especially 
eloquent orator. The fact of his being a dangerous man to have against 
any but the strongest case brought Dowse most of his business: and 
when in 1868 he was elected member for Londonderry, he was the 
leader of the Nisi Prius bar. 

The House of Commons usually takes to its wits in somewhat tentative 
fashion ; but it welcomed Dowse with open arms. His dictum that 
“because some judges are old women is no reason why every old woman 
may be a judge,” is a tradition that will live in the House as-long as 
that hardy animal, the women suffrage question, comes up for inspection 
and defeat. Having served the apprenticeship of Solicitor-General, 
Dowes became a baron ef the Court of Exchequer in 1872. His ap- 
pointment was hailed with some misgiving. The Exchequer bench is 
not a sphere for a humorist, and it was prophesied that either his repu- 
tation as a lawyer or a wit was doomed. Had Dowse been a mere buf- 
foon, this might have come to pass. But he was more. He was a man 
of culture, of clear common sense, and possessed of a gift for piercing 
through all the outside circumstances, and coming to the core and es- 
sence of the case. His colleague, the present Chief Baron Palles, had 
law enough for two, and hence it came about that no fairer or more 
competent tribunal ever sat in the Court of Exchequer. 

Baron Dowse died in 1890. No one realized until his death, what a 
high place he held in popular favor. The deep, rich voice with its in- 
imitable accent, the shrewd and laughing eye, the portly, comfortable 


frame have become an institution through the assize towns of Ireland. 
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His death eclipsed the gayety of the Court of Exchequer, and it has 


never recovered its tone. 
more dull. 


It is perhaps more decorous; it is certainly 
It was fitting that the Zimes, in pronouncing a panegyric on 


the dead man, should end with a bull which would have made the heart 


of its subject re‘oice: 


‘A great Irishman has passed away. 


God grant that many as great,. 


and who as wisely love their country, may follow him!” 
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OUR PORTRAITS. 
HON. ALFRED MILLS. 

Hon. Alfred Mills, ex-mayor of Mor- 
ristown, whose admirable portrait ap- 
pears in this number of the JourNat, 
was born at Morristown, July 24, 1827. 
His father, Lewis Mills, was an esteemed 
merchant, who long carried on business 
at that place. His mother was the 
daughter of Capt. Moses Este, who was 
a soldier of the Revolution and was 
wounded at the battle of Monmouth. 

He was educated at the Morristown 
Academy and subsequently was per- 
mitted to enter Yale College, from which 
he graduated in 1847. He studied law 
in the office of Chief Justice Whelpley, 
and was licensed as an attorney in New 
Jersey in 1851. Three years later he 
become counsellor. For forty years 
since he has had an extensive and lucra- 
tive practice, largely in higher courts, 
and his well known urbanity and prob- 
ity have made him highly respected 
wherever known. 

He has always been an energetic Re- 
publican in politics and held office as 
Prosecutor of the Pleas of Morris from 
1867 to 1872, and was mayor of Morris- 
town from 1874 to 1876. He was also 
nominee for Congress for his district in 
1874, but the opposite party then car- 
ried the entire state. He has been di- 
rector of local banks, the Morristown 
Public Library, etc., has been identified 
with various other local institutions, 
political, social and religious, and is 
still in the vigor of years. 








OBITUARY NOTICES. 





EX-JUDGE F. H. TEESE. 

Ex-Judge Frederick Halsted Teese, 
the well-known jurist, of Newark, died 
of pneumonia very suddenly at the Hoff- 
man house, at 9 o’clock Sunday night, 
Jan. 7, 1894, two hours after his arrival 
from St. Louis, where he had been on 
business connected with the Mutual 
Benefit Life Insurance Association of 
New Jersey. 

Judge Teese left New York on Wednes- 
day previous for the West, in company 
with Vice-President James B. Pearson, 
of the Mutual Benefit Association. After 
they had transacted their business at 
St. Louis, Judge Teese took the train: 
for New York and Mr. Pearson went to 
Chicago. 

The Judge was not feeling well during 
the journey, having caught a severe 
cold. A few hours before reaching New 
York he became very ill. He was taken 
to the Hoffman House, where he was ac- 
customed to stop. His wife was at the 
hotel and immediately summoned Dr. 
Wm. McDonald. The doctor said 
Judge Teese was suffering from the grip. 
Pneumonia developed so suddenly that 
in two hours the Judge was dead. 

Ex-Judge Amzi Dodd, President of 
the insurance company with which 
Judge Teese was connected, was at the: 
Brevoort. He was sent for and went to. 
the bedside of his dead friend. The 
Judge leaves a widow and two unmar- 
tied daughters. 

Judge Teese was one of the best known. 








30 THE NEW JERSEY LAW JOURNAL. 


men in public life in New Jersey. He 
was born in Newark seventy-one years 
ago and had much to do with politics. 
He was a conservative Democrat. In 
1859 he was elected to the Assembly 
and served two terms. In 1861 he was 
Speaker. Soon afterwards he was made 
Common Pleas Judge of Essex county, 
and resigned to become counsel of the 
Mutual Benefit Life. In 1874 he was 
elected to Congress. After his term he 
refused a renomination and returned to 
the insurance company. 

He was a member of the Sinking Fund 
Commission of Newark at the time of 
his death and a director of the National 
State Bank. 


HENRY E. SAMUELS. 

Henry E. Samuels died at his home at 
Paterson early on Friday morning, the 
8th of December, ult. Mr. Samuels had 
been confined to his home for several 
months and had lain in a precarious 
condition for several days prior to his 
death. Death was due to consumption. 

Mr. Samuels, up to the time that his 
illness prevented him from attending to 
his business, enjoyed an extensive prac- 
tice as an attorney and collector. He was 
prompt and business-like in his transac- 
actions and had built up a large business. 
Mr. Samuels was born in Philadelphia 
September 22d, 1854, and received his 
education in the public schools of that 
city. In 1871 he came to Paterson to 
live, and soon secured employment in 
the county clerk’s office as a copyist. 
While employed there for four years, 
Mr. Samuels made himself thoroughly 
familiar with the work of the office and 
the records. He then read law, and en- 
tered the law office of Judge John Hop- 
per, where he pursued his studies, and 
was admitted to the bar in June, 1879. 
Mr. Samuels at once opened an office 
for himself and was soon in the enjoy- 
ment of a remunerative practice. Mr. 
Samuels was socially a very pleasant and 
genial gentleman ; he was liberal to a 
fault, and those in need of assistance 





were not apt to be turned away by him. 
He was one of the original members of 
the Phelps Guards, and was a member 
of Fabiola Lodge, Knights of Pythias; 
Ivanhoe Lodge, F. and A. M.; Osseo 
Tribe of Red Men, and the Elks’ Lodge 
of Paterson. Mr. Samuels married Miss 
Lottie Waite of Riverside, daughter of 
Mr. William Waite. He leaves no chil- 
dren of his own, although a year 
Mr. and Mrs. Samuels adopted a bright 
and promising lad. 


STEPHEN BILLINGS RANSOM. 

Stephen B. Ransom, one of the oldest 
members of the New Jersey bar, died 
Sunday, December 34, ult., at his home, 
80 Summit avenue, Jersey City, after 
two days’ illness. Mr. Ransom was 
born in Salem, New London county, 
Conn., October 12, 1814. His grand- 
father officer in the Seventh 
Connecticut Militia Regiment during 
the revolutionary war. Mr. Ransom 
moved to New Jersey in 1836, and taught 
school for a time, after which he settled 
in Somerville, Somerset county, and 
studied law. He was admitted to the bar 
in 1844 and moved to Jersey City in 1856. 
He built up a lucrative law practice. 
Mr. Ransom was a Democrat until the 
free soil agitation began, when he joined 
that movement. Afterward he 
an Abolitionist, and was a delegate to 


ago 


was an 


became 


the convention that nominated Fremont. 
Mr. Ransom was a personal friend of 
Abraham Lincoln, and in 1872 advocated 
the election of Horace Greeley. He was 
one of the founders of the Prohibition 
party, and was its candidate for govern- 
or in 1880, and subsequently was its 
candidate for state senator and presiden- 
tial elector. He conducted two weekly 
prohibition papers, the Ledger and the 
Mirror. 

Mr. Ransom leaves a widow and seven 
children, five sons and two daughters. 
The funeral services took place in the 
Emory M. E. Church at 7:30 o’clock, 
December 6th, ult. 

The members of the bar met at the 
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Chancery chambers at Jersey City on 
Monday morning, December 4th, where 
resolutions were adopted in memory of 
Mr. Ransom. 


HERBERT W. EDMUNDS. 


The body of Herbert W. Edmunds, 
formerly borough solicitor of Cape May 
Point, who had been missing for several 
days, was found. on December 26th, 
about a mile and a half from Cape May, 
in the meadows. He had been in ill 
health for some time. 

As he left his home on Saturday he is 
reported to have said: ‘‘If nobody else 
can cure me I will find a way to cure 
myself and without cost, within twenty- 
” He did not return at night- 
fall, and his relatives became very anx- 
ious and instituted a search, when he 


four hours. 


was found as stated. 

Deceased practiced law at Cape May 
for about fifteen years, and was consid- 
ered remarkably able. He was a cousin 
of ex-Mayor Edmunds, and a son of the 
late Judge and ex-Senator Downs Ed- 
munds. 


RULE OF THE UNITED STATES 
CIRCUIT COURT 
FOR THE DISTRICT OF NEW JERSEY, FOR 
PRINTING PLEADINGS, ETC. 


1. In all suits in equity, the record 
and all proceedings in the cause shall be 
printed under the supervision of the 
clerk, before final hearing. 

2. The clerk shall cause an estimate 
to be made of the cost of printing the 
record, and shall notify the party 
complainant of the amount of the esti- 
mate for printing the said record and 
proceedings on his behalf, and the de- 
fendant of the amount for printing the 
record on his behalf, and upon payment 
of the amount the clerk shall cause the 
record to be printed. 

3. Upon failure of either party to pay 
the amount estimated for printing, with- 
in a reasonable time, such proofs of the 





delinquent party will not be considered 
at the hearing, unless otherwise ordered 
by the Court. 

4. The amount of the costs for print- 
ing the record shall be taxed against the 
party against whom costs are given. 

5. All pleadings on demurrer, and the 
state of the case on rules to show cause 
at common law, shall be printed before 
the argument, for the use of the Court, 
if the record thereof shall exceed thirty 
folios. 

6. All records, arguments and briefs, 
printed for the use of the Court, must 
be in such form and size that they can 
be conveniently bound together, so as 
to make an ordinary octavo volume. 

Per CuRIAM. 

Adopted October 13th, 1893. 





LAWYERS IN THE PRESENT LEG- 
ISLATURE. 


In the Senate there are but four law- 
yers, viz: Samuel D. Hoffman, of At- 
lantic; William D. Daly, of Hudson; 
Robert Adrain, of Middlesex, and Fos- 
ter M. Voorhees, of Union. 

In the House there are but ten lawyers, 
viz: Micajah E. Matlack, of Atlantic; 
Thomas P. Edwards and Charles B. 
Storrs of Essex; Max Salinger, Thomas 
McEwan and Jumes Usher of Hudson; 
John W. Beekman, of Middlesex; Wil- 
liam I. Lewis of Passaic, and John Cross 
and Charles N. Codding, of Union. 





SOME QUEER NEW) JERSEY LAWS. 


Among the laws upon our statute 
books may be found a few which seem 
not only queer but are really quaint and 
funny. For example, any one who takes 
his dog for a stroll through ‘‘ any grave- 
yard or burying plot” shall ‘‘ forfeit 
and pay the sum of two dollars for the 
use of the poor of the township or 
ward,” 

Again the following is a portion of an 
act approved March 27th, 1874, viz: 

‘** That no traveling, worldly employ- 
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ment or business shall be done, per- 
formed, used or practiced by any person 
or persons, within this state, on the 
Christian Sabbath, or first day of the 
week, commonly called Sunday; and 
furtber, that if any person shall be found 
fishing, sporting, playing, dancing, fid- 
dling, shooting, hunting, gunning, trav- 
eling, or going to or coming from any 
market or landing with carts, wagons or 
sleds, or behaving in a disorderly man- 
ner on the first day of the week, called 
Sunday, it shall be lawful for any con- 
stable or other citizen to stop any per- 
son so offending and to detain him or 
her till the next day, to be dealt with 
according to law.” 

But there is 
which, to some 
severity, as any “‘ person going to or re- 


a proviso in this act, 
extent, diminishes its 
turning from any church or place of 
worship within the distance of twenty 
miles’ is exempt from the observance 
of this law. 

And again, ‘‘If any stage or stages 
shall be driven through any part of this 
state on the first day of the week, called 
Sunday, the driver or drivers, proprie- 
tor or proprietors of such stage or stages 
shall, on being thereof convicted, forfeit 
and pay the sum of eight dollars for 
every such offence.” 

And the following provision as to pub- 
lic shows and exhibitions is not devoid 
of interest: 

‘* Whereas, public shows and exhibi- 
tions of divers kinds have of late become 


very frequent and common within this 


state, whereby many strangers and 
worthless persons have unjustly gained 
and taken to themselves considerable 


sums of money; and it being found, on 


experience, that such shows and exhibi- 
tions tend to no good or useful purpose 
in society, but, on the contrary, to col- 
lect together great numbers of idle and 
unwary spectators, as well as children 
and servants, to gratify vain and useless 
curiosity, and corrupt the morals of 
youth, and straiten and impoverish 
many poor families—if any person or 
persons whatsoever shall, for any price, 
gain or reward, show forth, exhibit, act, 
represent or perform, or cause to be 
etc., on any public stage, or in any 
public house or in other place whatever, 
any interludes, farces or plays of any 
kind, or any games, tricks, juggling, 
sleight of hand, feats of uncommon dex- 
terity and agility of body, or any bear- 
baiting or bull-baiting, or any such like 
shows or exhibitions whatsoever, he 
shall forfeit and pay the sum of sixteen 
dollars for every offence.” 

In a law passed in 1828 the following 
clause may be found: 

‘‘That when two steamboats navigat- 
ing the waters within the jurisdiction of 
this state are going in the same direc- 
tion, it shall not be lawful for either of 
them to be wilfully so navigated as to 
run against each other.”’ 

This law also contains the following 
clause: 

**That it shall be and hereby is de- 
clared to be the duty of the owner or 
owners of every stage coach, wagon or 
other carriage, used for conveying pas- 
sengers for hire or reward, to employ 
none but prudent, careful and sober 
drivers of every such stage coach, wagon 
or other carraige,’”’ under penalty of 
$100 fine, or one year’s imprisonment, 
or both. 








